
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

CASE NO. 8 : 0 8 - ~ ~ - 0 0 2 l  9-EAK-TBM 

CALLIOPE CAPITAL CORPORATION, a Delaware 
corporation, 

Plaintiff, 
v. 

EARTWIRST TECHNOLOGIES, INCORPORATED, 
a Florida corporation, ELECTRIC WCHDERY 
ENTERPRISES, INC., a Florida corporation, 
EARTHFJRST RESOURCES, INC., a Florida 
corporation, WORLD ENVIRONMENTAL 
SOLUTIONS COMPANY INC., a Florida corporation, 
EARTHFIRST INVESTMENTS, NC,, a Florida 
corporation, EM ENTERPRISE RESOURCES, INC., a 
Florida corporation, EME MODULAR STRUCTURES, 
INC., a Florida Corporation, PRIME POWER DESIGN, 
INC., a Florida corporation, W a  PRIME POWER 
RESIDENTIAL, INC., ELECTRIC SUPPLY OF 
TAMPA, INC., a Florida corporation, and CNC 
ASSOCIATES, INC., a California corporation, 

Defendants. 

SUPPLEMENTAL, ORDER GRANTLNG 

WHEREAS on January 3 1, 2008, Plaintiff Calliope Capital Corporation ("Calliope" or 

'Tlahtiff') filed a complaint against defendants, EarthFirst Technologies, Incorporated, a 

Florida corporation, Electric Machinery Enterprises, Inc., a Florida corporation, EarthFirst 

Resources, Inc., a Florida corporation, World Environmental Solutions Company, Inc., a Florida 

corporation, EarthFlrst Investments, Inc., a Florida corporation, EM Enterprise Resources, Inc., a 

Florida corporation, EME Modular Structures, Inc., a Florida corporation, and Prime Power 

Design, Inc., formerly known as Prime Power Residential, Inc., a Florida corporation 
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(collectively "Defendants"), seeking a judgment against Defendants for breach of Security 

Agreement, Notes and Forbearance Agreement and Judicial Foreclosure of Property secured by 

the Security Agreements; 

WHEREAS on February 8, 2008 Plaintiff filed a Motion to Appoint Receiver and 

Request for Expedited Discovery, and two supporting Affidavits of Lloyd Davis in Support of 

Receiver dated February 5, 2008 and April 14, 2008, demonstrating the need for an Order 

appointing a receiver to manage Defendants' business operations and protect Defendants' assets 

subject to the foreclosure action, including real and personal property', 

WHEREAS Defendants filed a response in Opposition to Plaintiffs Motion to Appoint 

Receiver and Request for Expedited Discovery on February 21, 2008, and the supporting 

Declarations of John Stanton, Frank Barker, and Jaime Jurado; 

WaEREAS Magistrate Judge Thomas B. McCoun III held three hearings on the Motion 

on February 22,2008, March 17,2008, and Apnl 15,2008; 

WHEREAS Magistrate Judge Thomas B. McCoun 111 issued a Report and 

Recommendation dated April 18, 2008 finding that 1) Plaintiff demonstrated a substantial 

likelihood of success on the merits of its claims because it is incontrovertible that Defendants are 

in default of the notes and security agreements and presently owe Plaintiff in excess o f  

$8,000,000; 2) The notes, security agreements, mortgage and other related documents permit the 

Plaintiff to take immediate possession of the collateral, whether real or personal property, upon 

default and to seek appointment of a receiver with authority to assume control over the same; 3) 

Plaintiffs claim for damages for breach of contract is an insufficient remedy in light of the 

cessation of operations of Defendants' businesses, the sale or other transfer of the assets, and the 

ongoing use of the dwindling receivables (that comprise Calliope's collateral) to fund current 

activities; 4) Defendants have failed to cooperate with Plaintiffs efforts to protect Calliope's 
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contractual and statutory rights and remedies in respect of the Defendants' businesses and have 

instead created a payment scheme intended to avoid its creditors, including Plaintiff; and 5) a 

balancing of the h m s  that will result from the appointment of a receiver favors Plaintiff, and 

therefore Plaintiff Calliope is entitled to the immediate appointment of a Receiver; 

WHEREAS Plaintiff has submitted the credentials of a candidate to be appointed 

Receiver of the assets, properties, books and records, and other items of the EFTI Defendants (as 

defined herein), sad Plaintiff advises this Court that this candidate is prepared to assume this 

responsibility if ordered to do so by this Court; 

WHEREAS this Court adopts Magistrate Judge Thomas B. McCoun's findings and 

rationale for appointing a receiver; 

NOW THEREFORE, IT IS ORDERED AND ADJUDGED that, PIaintiffs Motion to 

Appoint Receiver is hereby GRANTED. 

1. Lewis B. Freeman is hereby appointed to act as a receiver for Defendants 

Earthfirst Technologies, Incorporated, Electric Machinery Enterprises, Inc., Earthfirst Resources, 

Inc., World Environmental Solutions Company Inc., Earthfirst Investments, Inc., EM Enterprise 

Resources, Inc., EME Modular Structures, Inc., Prime Power Design, Inc. E/Wa Prime Power 

Residential, hc., and all related entities and assets subject to the jurisdiction of this court 

pursuant to this action (collectively, the "EFTI Defendants") to (1) assume management and 

control over the operations and assets of the EFTI Defendant companies; (2) direct the 

disposition of their assets; (3) prevent dissipation of the EFTI Defendants' property and assets; 

and (4) presave the EFTI Defendants' books, records, and documents. To effectuate the 

foregoing, the Receiver is specifically authorized, directed and empowered to: 

a Enter upon, recover, take and retain immediate possession and control of 

all of the EFTI Defendants' assets, property and estate, all books, records, and 
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documents of the EFTI Defendants, and all property of the EFTI Defendants of 

every kind whatsoever, tangible or intangible, real or personal, wheresoever 

located belonging to or in the possession of any of the EFTI Defendants, 

including but not limited to the offices maintained by the EFTI Defendants, rights 

of action, funds, contract rights, books, paper, data, processing records, evidence 

of debt, bank accounts, savings accounts, brokerage accounts: trusts, certificates 

of deposit, stocks, bonds, debentures, and all other securities, mortgages, 

furniture, fixtures, computers, office supplies and equipment, and all real property 

of the EFTI Defendants, wherever situated (hereinafter "Assets"), and to 

administer the Assets as is required to comply with the directions contained in this 

Order, and to hold all other assets pending further order from this Court. To the 

extent the Receiver deems it in the best interest of the EFTI Defendants' creditors, 

the Receiver may operate the EFTI Defendants' businesses (or any subset thereof) 

in their ordinary and customary manner; 

b. Have exclusive access and control of, and be made the sole authorized 

signatory for, all accounts at any bank, brokerage h or hancial institution, in 

the name of or in the control of the EFTI Defendants or any of their subsidiaries 

or affiliates, provided the Receiver deems it necessary; 

c. Open and close bank accounts; and execute checks or otherwise disburse 

money fiom those bank accounts of the EFTI Defendants to pay their obligations 

in the normal course of business; 

d. Pay from available funds necessary business expenses required to preserve 

the EFTI Defendants' assets and property, including the books, records,. and 

documents of the EFTI Defendants; 
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e. Lnvestigate the manner in which the affairs of the EFTI Defendants were 

conducted, take steps to locate assets that may have been conveyed to third parties 

or otherwise concealed, and, in conjunction with Calliope, institute such actions 

and legal proceedings for the benefit of and on behalf of the EFTI Defendants' 

creditors as the Receiver may deem necessary against those individuals or entities 

which the Receiver may claim to have wrongfully or otherwise improperly taken 

or transferred monies or other proceeds directly or indirectly traceable from the 

EFTI Defendants, including against their officers, directors, employees, agents, 

trustees, holding companies, affiliates, subsidiaries, or any persons acting in 

concert or participation with them, or against any transfers of monies of other 

proceeds directly or indirectly traceable from persons who have advanced monies 

to the EFTI Defendants. Such action may include but is not limited to seeking 

imposition of constructive trusts, disgorgernent of profits, recovery and/or 

avoidance of fraudulent transfers under Florida Statute 4 726.01, et seq., o r  

otherwise, rescission, restitution, collection of debts, and such orders from this 

Court as may be necessary to enforce this Order; 

f. If appropriate, file for relief and protection under the Federal Bankruprcy 

Code, on behalf of a .  of the EFTI Defendants, after notice to all parties in this 

action; 

g. Notie, in writing, all present and future account debtors of all the EFTI 

Defendants that outstanding accounts receivable must be made directly to the 

Receiver, and that any payments not made to the Receiver would be deemed 

unpaid and not in satisfaction of any debt to the EFTI Defendants; 
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h. Notify, in writing, all banks with which the EFTI Defendants hold 

accounts that those accounts are under the control of the Receiver and that no 

account activity can take place without specific authorization from the Receiver; 

i. Acquire and retain all rights and powers which the EFTI Defendants have 

to manage, control, operate and maintain its business (including, but not limited 

to, the power to direct, hire, suspend, and terminate personnel), and to possess, 

receive, or using income, earnings, rents and profits with fil l power to commence, 

maintain, defend or participate in legal proceedings, to sue for, collect, receive 

and take into possession all goods, chattels, rights, general intangiiles, choses in 

action, credits, monies, effects, lands, books and records of account, and other 

papa,  including exclusive authority to make expenditures on behalf of the EFTI 

Defendants, with a view to preventing loss, damage, and injury to oversee and 

direct the EFTI Defendants' management, operation, and maintenance of their 

businesses, including but not limited to the hiring, suspension, and termination o f  

personnel; 

j. Have access to and review all mail of the EFT1 Defendants; 

k. Engage and employ persons, including accountants, attorneys and experts 

to assist in the carrying out of receiver's duties and responsibilities hereunder; 

1. Defend, compromise or settle legal actions, including the instant 

proceeding, wherein any EFTI Defendant is a party' commenced either prior to or 

subsequent to this Order, with authorization of this Court except, however, in 

action in which any EFTI Defendant is a nominal party, as in certain foreclosure 

actions wherein the action does not effect a claim against or adversely effect the 

Assets of the EFTI Defendants; the Receiver may file appropriate pleadings in the 
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Receiver's discretion, and may waive any attorney-client or other privilege held. 

by the EFTI Defendants; 

m. Take such M e r  action as the Court shall deem equitable, just and 

appropriate under the circumstances upon proper application of the receiver. 

2. The EFTI Defendants, including all of the officers, agents, employees, attorneys, 

attorneys-in-fact, shareholders, and other persocs who are in custody, possession, or control of 

any Assets, books, records, or other property of the EFTI Defendants shall deliver forthwith 

upon demand such property, monies, books and records to the Receiver, and shall forthwith grant 

to the Receiver authorization to be a signatory (including the sole signatory) as to all accounts at 

banks, brokerage firms or financial institutions, which have possession, custody or control of any 

assets, funds, or accounts in the name of or for the benefit of any of the EFTI Defendants. All 

banks, brokerage firms, financial institutions, and other business entities which have possession, 

custody or control of any assets, funds or accounts in the name of or for the benefit of the EFTI 

Defendants shall cooperate expeditiously in granting control and authorization as a necessary 

signatory concerning said assets and accounts to the Receiver. 

3. Unless and as authorized by the Receiver, the EFTI Defendants and their 

principals, employees and agents shall take no action, nor purport to take any action, in the name 

of or on behalf of any EFTI Defendant. 

4. The EFTI Defendants and their respective officers, agents, employees, attorneys, 

and attorneys-in-fact shall cooperate with and assist the Receiver, including, if deemed necessary 

by the Receiver, appearing for deposition testimony and producing documents, upon two (2) 

business days notice (which may be sent by facsimile) and shall take no action directly or 

indirectly to hinder, obstruct, or otherwise interfere in any manner, directly or indirectly, with the 

custody, possession, management or control by the Receiver of the Assets described above. 

Case 8:08-cv-00219-EAK-TBM     Document 74      Filed 05/06/2008     Page 7 of 10



5. During the period of receivership, all persons, including creditors, banks, 

investors, or others with actual notice of this Order, are enjoined from filing a petition for relief 

under the United States Bankruptcy Code against any EFTI Defendant without prior permission 

from this Court or from in any way distributing the Assets or proceeds of the receivership or 

from prosecuting any actions or proceedings that involve the Receiver or that affect the property 

of the EFTI Defendants. 

6. Title to all property, real or personal, all contracts, rights of action, and all books 

and records of the EFTI Defendants, wherever located within or without this State, is vested b y  

operation of law in the Receiver. 

7. No bank, savings and loan association, other financial institution, or any person o r  

entity shall exercise any form of set-off, lien, or other form of self-help whatsoever or refuse to  

transfer any funds or assets to the Receiver's control without the permission of this Court. 

8. Except for acts of willful misconduct or gross negLgence, the Receiver shall not 

be liable for any loss or damage incurred by any EFTI Defendant or by the Receiver's officers, 

agents or employees, or any other person by reason of any other act performed or omitted to be 

performed by the Receiver in connection with-the discharge of the Receiver's duties and 

responsibilities hereunder. 

9. In the event that the Receiver discovers that EFTI Defendants' Assets have been 

improperly transferred to other persons or entities, the Receiver shall apply to this Court for an 

Order giving the Receiver possession of the Assets, and, if the Receiver deems it advisable, 

extending this receivership over any person or entity holding or receiving the Assets. 

10. Immediately upon entry of this Order, the Receiver may take depositions upon 

oral examination of, and obtain production of documents from, Parties and non-parties subject to 

two (2) business days' notice. In addition, immediately upon entry of this Order, the Receiver 
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shall be entitled to serve interrogatories, requests for the production of documents and requests 

for admissions or other discovery as allowed by the Federal Rules of Civil Procedure. The 

Parties shall respond to such discovery requests within five (5) calendar days of service. 

Services of discovery requests shall be sufficient if made upon the Parties by 'facsimile or 

overnight courier. Depositions may be takq by phone or other remote electronic means. 

11. Within thuty (30) days of the date of this Order, the Receiver shall Report to the 

Court and the parties, on the condition of the EFTI Defendants' business operations and the 

Assets, including providing an inventory of the EFTI Defendants' current assets. Within that 

report, the Receiver may also make any recommendations or attach any proposals relative to any 

actions necessary to further securing the Assets and business operations, restoring same, 

completing same, and marketing same, and to provide copies thereof to all interested parti&. 

12. Thereafter, the Receiver shall, on a monthly basis, subject to such reasonable 

extensions as the Court may grant, file with the Court interim accountings and reports of his 

activities as Receiver regarding the assets, financial condition, operation and management of the 

EFTI Defendants' businesses. 

13. Copies of all reports shall be furnished by the Receiver to all parties hereto. 

14. All parties shall have the right to inspect the books and records maintained by the 

Receiver during normal business hours upon reasonable notice. 

15. The Receiver's hourly rates shall range between $50.00 - $375.00 per hour, 

depending on staff, and the Receiver's total fees for the k t  two weeks will be capped at 

$15,000.00 per week Any out-of-pocket costs and any payments for outside persons employed 

by the Receiver, including accountants, attorneys and experts, to assist in the carrying out of 

receiver's duties and responsibilities hereunder will be capped at $5,000.00 per week. A 

Proposed Order on the maximum monthly fees and costs for the remaining duration of the 
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Case No. 8:08-CV-219-T-17TBM 

Receivership shall be submitted to the Court within fifteen (15) 

days of the date of this Order. The fee of the Receiver shall 

stand as a first priority claim as against the property. 

16. The Receiver's appointment shall be effective upon the 

entry of this Order, and the Receiver is hereby directed to file 

his Oath and Acceptance within ten (10) days of the date of this 

Order. 

17. The Receiver may apply to this Court at any time during 

the pendency of this action for further authorization or 

direction, as he may deem necessary or appropriate. 

18. The Court shall retain jurisdiction of this matter for 

all purposes. 

19. Nothing in this Order shall affect the expedited 

discovery being conducted pursuanr to the Court's Order dated 

March 18, 2008. 

DONE and ORDERED in Chambers, in Tampa, Florida on this 6th 

day of May, 2008. 

Copies to: 
All parties and counsel of record 
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